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STATEMENT OF FACTS 

This is an appeal from a judgment of the Supreme 
Court of the District of Columbia on a verdict directed 
by the Court at the conclusion of the evidence foi the 
plaintiff. j 

The plaintiff, Dora E. Grubb, appellant in this Court, 
offered evidence tending to prove that at the time o£ the 
injuries complained of, she was employed in the Fihance 
Division of the War Department and that she did not 
average over five or six days sick leave a year and that 
she had never before 1929 had a serious illness: that on 
February 23, 1929, she went to the office of Dr. Burns 
suffering from a cold (grippe he called it); that she then 
went home and was treated by Dr. Burns until she went 
to the hospital (record p. 12); that on the advice of Dr, 
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Burns, she went to Garfield Hospital on April 19, 1929, 
and that it was at the hospital she received the X-ray 
treatments by the defendants, appellees in this Court, 
which resulted in her injuries. Treatment and employ¬ 
ment by the defendants were admitted by counsel for 
the appellees. (Record p. 13). 

The evidence further proved that on April 19, 1929, 
the appellant saw Dr. Coe, agent of the appellees, in the 
X-ray department at the hospital; that when she first 
went to the hospital she was taken to a room; then she 
was wheeled on a hospital stretcher by an attendant and 
saw Dr. Coe in the dark room; that in the dark room she 
was transferred to a narrow table-like arrangement with 
an incline up and down; that lights were turned on her 
chest as if they were trying to see through; that she was 
in the dark room about ten minutes; that she was then 
taken to the photographic room, where she remained 
about ten minutes, and was then taken to another room, 
where Dr. Coe, with a measuring stick, measured from 
the bottom of the instrument where the little grating 
was and the light down toward her chest (record p. 13); 
that then the instrument was turned on; that she could 
tell the instrument was turned on by the buzzing and a 
humming; that Dr. Coe came to her side and asked her 
how she was getting along (Record p. 13) and she 
replied that she was getting along all right; that the 
instrument on this occasion was applied to her chest and 
that the buzzing and humming continued for about ten 
minutes, after which she was taken from the room and 
wheeled to her hospital room; that she suffered no ill 
effects from this treatment; that practically the same 
treatment was undergone by appellant on April 29, 1929; 
that on this occasion Dr. Coe vras in the room when the 
instrument started and when it stopped; that she did 
not suffer any ill effects from this second treatment 
except “just a little nausea.” (Record p. 14). Both of 
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the foregoing treatments were applied to appellant’s 
chest. 

It was under date of May 13, 1929, however, that the 
treatment was administered to appellant which re¬ 
sulted in the injuries complained of. On this occasion, 
appellant was again taken to the dark room and Dr. 
Lattman, another of appellees’ agents, was in chhrge; 
and it is significant that although appellant had; now 
been in the hospital under appellees care since jApril 
19th, one of the first questions asked by Dr. Lattman 
of the appellant was as to where the two previous 
treatments had been applied showing his unfamiliarity 
with the case and its history and upon being advised by 
appellant that said treatments had been administered to 
her chest, he advised her that this third treatment \vould 
be applied to her back; that appellant was advised to 
turn over on her stomach and the blanket was fulled 
down to her waist; that she had on nothing but a thin 
gown, low neck and sleeves; that the machine wa$ then 
turned on and, instead of remaining in the room as had 
Dr. Coe, Dr. Lattman and the nurse left the room;; that 
in a short time appellant’s back began to get hqt and 
she became uncomfortable and uneasy and began to 

i 

moan and groan; that her back became very hq't and 
she became alarmed; that this treatment was different 
from the first and second, both of which were ; fairly 
comfortable; that she was scared and she looked ajround 
to see if she could get someone to come to her, and she 
said “Oh, dear me, can’t I get any help? Can’t I get any 
help?” That she thought someone would come to her 
but nobody came; that then the machine stopped, 
apparently after it had spent its force, and the; nurse 
came; that there had been nobody in the room to turn 
the machine off; that she was then wheeled out of the 
room and on her way down the corridor passed Dr. 
Lattman standing therein reading a book. 

I 

i 
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The testimony discloses that appellant has been 
unable to do any sort of work since this last treatment; 
that she has been retired on a disability allowance of 
S38.89 a month, whereas her salary previously had been 
SI900.00 a year; that before the X-ray treatments she 
weighed from 116 to 120 pounds, while at the time of 
giving her testimony she weighed 93 pounds. 

Physicians testified that the appellant had an X-ray 
burn of the second degree; that it was necessary to 
excise the burned area; that the burned area was re¬ 
moved and then flaps of skin were slid from the neighbor¬ 
hood to cover the burned area. (Record p. 16); that 
three operations were performed. 

All of the foregoing testimony was supported by evi¬ 
dence of other witnesses and stands uncontradicted; yet 
the trial Court, at the conclusion thereof, directed a 
verdict for the defendants, and it is from this action of 
the Court that the appellant has appealed to this Court. 

ARGUMENT 
Assignment of Error No. 1 

The Court erred in directing the jury to return a 
verdict for the defendants and in holding that the 
plaintiff had proved no negligence on the part of the 
defendants. 

The single question involved on this appeal is: Was 
there evidence submitted to the jury tending to show that 
the injuries complained of by the appellant were caused 
by the negligence of the appellees? 

We contend that there w’as such evidence and that the 
Court erred in directing a verdict for the defendants 
(appellees in this Court.) 

We submit that when the doctor and nurse both left 
the room after the X-ray machine was turned on, that 
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such action on their part was negligence. The appellant 
was left alone at the mercy of the machine. It is well 
known that an X-ray machine often burns patienti; yet 
in this particular case the patient was left unattended 
with no one within hearing distance of her calls for help. 
While the appellant’s back was being burned, the dqctor, 
whose duty it was to attend her, was out in the corridor, 
a considerable distance under the circumstances from 
the door, engaged in reading a book. Was it not the 
duty of the physician to remain during the X-ray treat¬ 
ment at least within calling distance of the patient? 
His actions showed a gross and almost wanton disregard 
of the safety of the appellant. 

In the case of Cayton vs. English, 57 App. D. C.j, 324, 
this Court adopted the language found in the case of 
Ewing vs. Goode (C.C.) 78 Fed. 442, as follows: “Before 
the plaintiff can recover she must show by affirnlative 
evidence—first, that defendant was unskillful or negli¬ 
gent and, second, that this want of skill or care caused 
injury to the plaintiff. If either element is lacking in her 
proof, she has presented no case for the consideration of 
the jury.” (Italics ours.) 

We think the instant case comes within the language 
quoted, because we submit it was negligence and showed 
want of care for the defendants to leave the patient alone 
and for the doctor to go to another part of the building 
to read a book, and we further contend that the very 
first question to the patient by Dr. Lattman, in charge 
only of the third X-ray operation as to where the 
first two operations had been administered, showed his 
unfamiliarity with the facts which was entirely unjusti¬ 
fied under the circumstances of this case. 

The appellant testified that she felt her back getting 
warm and that she called for help, but that no help was 
near. If the attending physician had been watching the 
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patient instead of being without hearing distance, he 
could have stopped the machine and rescued his patient. 

It was argued in the Court below and doubtless wdll 
be argued here that the plaintiff did not have an expert 
to testify that such conduct constituted negligence. We 
submit that the facts speak for themselves and show 
gross negligence and want of care which do not neces¬ 
sitate the testimony of expert witnesses. It is not neces¬ 
sary to prove by expert testimony that w’hich is apparent 
to the lay mind. The defendants' servant was in charge 
of appellant; it was his duty to attend her during the 
application of the X-ray treatment. When he failed to 
do that, how can it be fairly said that he w*as not neglect¬ 
ful? As a result of the physician's interest in the book, 
rather than in his patient, the appellant was caused to 
receive a second degree burn from which she has suffered 
excruciating pain and a permanent scar covering almost 
her entire back. 

The evidence shows that Dr. Coe, the first physician 
who treated the appellant, came to her side after the 
machine was started and asked “How are you getting 
along?" (Record p. 13). Wliy did not Dr. Lattman do 
the same on the last occasion? If he had done so, the 
appellant would not have received her injuries. 

We contend finally that it w^as negligence. 

1st. For the doctor and the nurse to leave the appel¬ 
lant unattended after starting the X-ray machine. 

2nd. For the doctor and the nurse not only to leave 
the appellant unattended, but for them to go so far 
away as not to be able to hear her distress calls. 

3rd. For the doctor to go to another part of the 
building and engage in the reading of a book while his 
patient w^as receiving the X-ray treatment. 

In the case of Chalvet vs. Huston, 43 App. D. C., 77, 
the Court said, at page 81: “Having in mind the oft- 
repeated rule that a verdict should be directed only 
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where, accepting as true every fact offered in evidence 
by the plaintiff, with every reasonable inference deductible 
therefrom, a conclusion utterly opposed to plaintiff's 
right to recover would be reached by all fair-minded men, 
(City & Suburban R. Co. vs. Cooper, 32 App. D.|C., 
550), we think the Court erred in directing a verdict in 
the present case," 

Tested by the rule laid down in the foregoing casej we 
submit that a conclusion utterly opposed to plaintiff's 
right to recover would be reached in view of the three 
acts of negligence above set forth by all fair-minded men. 

i 

i 

CONCLUSION 

i 

We submit that the appellant in this case has i^een 
done a grave injustice and that she should have a right 
to have her case submitted to a jury for its determina¬ 
tion and that, therefore, the verdict of the trial court 
should be reversed and a new trial awarded. 

M. J. COLBERT, 

HAWKEN & HAVELL, 

S. McCOMAS HAWKEN, 

Attorneys for Appellaiit, 

416 5th Street, N. wj 

Washington, D. C. 


j 

i 


| 

i 


| 

| 

i 

| 

i 

! 

I 

| 

| 

i 

i 

i 







CtfiBK 


IN THE 


Court of Appeals, ©fetrict of Columbia 

t 

January Term, 1933. 


No. 5820 


Dora E. Grubb, Appellant, 


vs. 

Thomas A. Groover, Arthur C. Christie, Edwin A. 
Merritt, Copartners, Trading as Groover, Christie 
and Merritt. 


BRIEF FOR APPELLEES. 


H. Mason Welch, 

John R. Daily, 

J. Harry Welch, 
Attorneys for Appellees . 







IN THE 


Court of Appeals, ©(strict of Columbia 


January Term, 1933. 


No. 5820 


Dora E. Grubb, Appellant, 


Thomas A. Groover, Arthur C. Christie, Edwin A. 

I 

Merritt, Copartners, Trading as Groover, Christie 
and Merritt. 


BRIEF ON BEHALF OF APPELLEES; 


STATEMENT OF FACTS. 

I 

The appellee agrees that the statement of facts pre¬ 
sented in appellant’s Brief is substantially correct. 

I 

ARGUMENT. 

I 

Assignment of Error No. 1. 

The single question involved in this appeal is: 

Did Trial Court err in directing a verdict for the ap¬ 
pellees? 

The appellants in this case are merely attempting to 
apply the doctrine of res ipsa loquitur. 
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The doctrine is inapplicable for two reasons. 

1. It is not applicable in suit against a physician or 
surgeon for malpractice such as the instant case. (See 
Ewing vs. Goode, 78 Fed. 442.) 

Ewing vs. Goode, 78 Fed. 442. “If the maxim of 
res ipsa loquitur were applicable to a case like this 
and the failure to cure were held to be evidence 
however slight of negligence on the part of the phy¬ 
sician or surgeon causing the bad result, few would 
be courageous enough to practice the healing art.” 

“The doctrine of res ipsa loquitur , that is, that 
the injury itself is evidence of negligence does not 
apply in a suit against a physician for civil mal¬ 
practice. The injury, failure to cure, bad result, 
failure to recover, deformity, failure of diagnosis, 
death, or any other circumstance showing lack of 
success, is not evidence of negligence, and negligence 
cannot be inferred from the same.” 

Brigney vs. Fisher, 59 Atlantic, 72 
Carstons vs. Hansel, 61 Mich. 426 
Sheldon vs. Wright, Vt. 67, Atlantic 807 
Moline vs. Christie, 180 HI. Appeals, 334 
Toy vs. McIntosh, 222 Mass. 430. 

This Court has refused to uphold the doctrine of Res 
Ipsa Loquitur with reference to malpractice cases against 
physicians and surgeons of this character; many times 
upholding the doctrine that no presumption or inference 
of negligence can arise upon the mere occurrence of any 
injury to Plaintiff. (Sweeney vs. Ewing, 35 Appeals, 
D. C. 62; affirmed in 228 U. S. 233.) 

2. The appellant pleaded specific acts of negligence 
against the appellees and therefore cannot rely, even 
though it were a proper case, upon the said doctrine. 

Moore vs. Clagett, 48 Appeals, D. C., 410, wherein 
this Court holds quoting with approval Roscoe vs. Metro¬ 
politan Street Railway Company, 202 Mo. 576, 
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“If Plaintiff by his Petition, is shown to be suffi¬ 
ciently advised of the exact negligent acts, causing 
or contributing to his injury, as to plead them spe¬ 
cifically as in this case, then the reason for the doc¬ 
trine of presumptive negligence has vanished, if he 
knows the negligent act, and he admits that he does 
so know it by his Petition, then he must prove it, 
and if he recovers it must be upon the negligent 
acts pleaded and not otherwise.” 

Sullivan vs. Capital Traction Company, 34 Ap¬ 
peals, D C., 371: “The plaintiff alleges in his Dec¬ 
laration the specific facts upon which he relies to 
establish the negligence of the Defendant, and where 
these facts are within the knowledge of the Plain¬ 
tiff and they affirmatively appear in his Declaration, 
he assumes the burden of establishing negligence as 
a basis for recovery; in such a case, the Plaintiff 
cannot establish a prima fade case calling for re¬ 
buttal or explanation by the Defendant by merely 

proving.the occurrence of the accident by 

which he was injured. If this right at all existed in 
the present case it has been waived. The Plaintiff 
has estopped himself by the terms of the Declara¬ 
tion.” 

Reference to the Declaration filed by appellant, plain¬ 
tiff below, will show that the Declaration was in three 
counts. 

i 

Count One charged negligence in the following lan¬ 
guage, “but negligently and without reasonable care and 
skill gave the plaintiff an over dosage of said X-ray cur¬ 
rent and used the said X-ray machine, apparatus! and 
device upon the plaintiff so as to expose her excessively 
to said X-ray treatment, and to the influence and effect 
of said X-ray machine, etc.” 

The Second Count charges negligence in the following 
language, “did negligently and carelessly subject the 
plaintiff to the exposure and to the influence of said 

| 

i 
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X-ray currents or rays for an excessive length of time, 
and did negligently and carelessly fail to protect the 
plaintiff's body against any excessive application of said 
X-ray currents or rays, and failed and neglected to use 
reasonable care, skill and ability in and about the appli¬ 
cation of said X-ray currents, etc.” 

The Third Count charges negligence in the following 
language, “negligently and carelessly subjected the body 
of the plaintiff to the influence of electricity, through 
said machine or apparatus, excessively, that is to say, 
for too great a length of time; to too strong a current, 
and too frequently, etc.” 

It is respectfully submitted that the appellant did 
not offer one scintilla of evidence to prove any of the 
allegations of negligence. The record is conspicuously 
void of any testimony or evidence indicating the actual 
disease or ailment treated; the strength of treatment, 
that is, distance of the machine from appellant, and 
duration; whether or not said treatment was the proper 
and approved treatment for the diseased condition 
treated; whether the treatment given was improper in 
any way under the circumstances. 

Insofar as the question of appellee's liability is con¬ 
cerned the appellant contents herself with relying upon 
(1) the admitted fact that defendants treated plaintiff 
and (2) the proved fact that following the treatment 
plaintiff suffered certain injuries in the nature of X-ray 
burn. 

It is respectfully submitted that in order to make out 
a prima facie case in a suit of this character the plain¬ 
tiff must offer affirmative medical evidence that the de¬ 
fendants were unskillful or negligent and that this want 
of skill or care caused injury to the plaintiff. 


r 
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Hazen vs. Mullen, 59 Appeals, D. C. 1 
Levy vs. James, 42 Appeals, D. C., 146 
Coombs vs. James, 144, Pacific, 536 
Gunning vs. Cooley, 281 U. S., 90 
Ewing vs. Goode, 78 Fed. 442. 

And it is further submitted that the only way to 
prove such unskillfulness or negligence as will support 
such a case as the instant one against a physician or 
surgeon is the evidence and testimony of physicians or 
surgeons competent to consider and give an opinion as 
to, the treatment complained about. 

We respectfully quote from the language of the Court 
in the case of Cayton vs. English, 57 App. 327: 

. i 

“It also is the rule, as in effect stated by j the 
learned trial justice, that a physician or surgeon who 
is charged with malpractice is entitled to havd his 
treatment tested by the rules and principles of | the 
school of medicine to which he belongs. Patten vs. 
Wiggin, 51 Me. 594, 81 Am. Dec. 593; Force vs. 
Gregory, 63 Conn. 167, 27 A. 1116, 22 L. R. A. 343, 
38 Am. St. Rep. 371; Martin vs. Courtney, 75 Minn. 
255, 261, 77 N. W. 813; 21 Ruling Case Law, 383.” 

Certainly, under that decision, the plaintiff must have 
medical evidence to support her claim in a malpractice 
suit. 

Whether the injury is attributable to malfeasance on 
the part of the physician is a scientific question which 
the Jury cannot determine without the aid of expert 
testimony and if no expert states that in his opinionj the 
injury came from anything the defendant did or omitted 
to do such injury cannot be considered. (Miller! vs. 
Toles, 150, N. W. 118, Farrell vs. Hayes, 157 Mich.) 

The results of treatment do not show negligence on 
the part of a physician. Negligence can only consist of 

i 

j 
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his failure to do what he should have done or in doing 
what he should have done in a negligent manner. 
Whether or not the conditions complained of were the 
result of a physician’s negligence is a question which can 
only be determined by witnesses qualified to speak; that 
is, physicians and surgeons acquainted with the method 
and standard of treatment and that, the conditions com¬ 
plained of resulted from the physician negligently doing 
what he should not have done or failing to do what he 
should have done. (Stalock vs. Holm, 111 N. W., 264; 
Sheldon vs. Wright, 67 Atlantic 807.) 

The record shows that the treatment given about 
which appellant complains was for a definite determined 
interval and that the machine stopped apparently after 
it had spent its force. 

Granting for the sake of argument that it was not 
stopped at the designated time prescribed by Dr. Latt- 
man or by some other attendant, and granting further 
for the sake of argument that during the course of said 
treatment plaintiff felt hot, uncomfortable and uneasy, 
there is not one scintilla of evidence to support the 
theory that the actual duration of the treatment and its 
strength were improper in any way under the circum¬ 
stances for the treatment of the disease and ailment, 
nor that the treatment was not designed to cause the 
reaction of warmth and uncomfortable feeling. 

It is submitted that this case comes squarely within 
the decision in the Hazen vs. Mullen case, 59 App., D. C., 
1, and also within the Ewing vs. Goode case, 78 Fed. 442, 
often referred to and quoted with approval in various 
decisions by this Court, which holds that the doctrine 
of res ipsa loquitur is inapplicable and that tested by 
the said approved decision the Trial Court did not err 
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in directing a verdict in favor of appellees. The decree 
should therefore be affirmed. 

I 

*, j . / . 

H. Mason Welch, 

John R. Daily, 

J. Harry Welch, 

Attorneys for Appellees. 










